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ANTI-ALIEN LAND LEGISLATION 

The validity of state statutes preventing aliens ineligible to citizen- 
ship from acquiring interests in real property has long been a subject 
of debate. In recent years the question has increased in importance 
and timely interest. Since the passage of the California Act, 1 the first 
of its kind, in 1913, several states have passed similar legislation, either 
directly declaring that aliens ineligible to citizenship cannot acquire any 
interest in realty or requiring a declaration of intention to become a 
citizen as a condition precedent to the privilege. 2 Under several earlier 
state statutes an alien not becoming naturalized within a certain period 
forfeits any interest he may have acquired. 8 At least three states have 

1 Calif. Laws, 1913, ch. 113; Deering's Calif. Gen. Laws, 1915, Act 129, at p. 40. 

* Arizona — Act approved February 26, 1921 ; California — Alien Land Law, Act 
of Nov. 2, 1920 (aliens ineligible may not acquire land, omitting three-year pro- 
vision of former act) ; Delaware — Act of April 7, 1921, amending Del. Rev. 
Code, ch. 91 ; Texas — Rev. Civ. Sts. 191 1, tit. 3, amended by Act of April 1, 1921 
(aliens who have declared their intentions to become citizens may acquire interest 
in lands) ; Washington — Laws, 1921, ch. 50. 

* Illinois — Hurd's Rev. Sts. 1919, ch. 6, sees. 1, 2 (must become naturalized in 
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similar legislation pending.* These statutes remained unchallenged in 
the courts until the recent case of Terrace v. Thompson (1921, S. D. 
Wash.) 274 Fed. 841. The Washington state law 6 prohibited the pur- 
chase or lease of land by any alien who had not in good faith declared 
his intention to become a citizen. By federal statute certain Orientals 
are unable to be naturalized. The plaintiff, Terrace, contrary to a 
penal provision in the state law, attempted to lease land to the plaintiff, 
Nakatsuka, a subject of Japan engaged in wholesale trading in farm 
products. Nakatsuka, being excluded from citizenship by the federal 
statute, 7 could not in good faith declare his intention to become a citi- 
zen. Both brought a bill to enjoin the Attorney-General from enforc- 
ing the state statute, alleging that it was contrary to the Fourteenth 
Amendment 8 and to a treaty with Japan. 8 The court held that the 
statute was constitutional and not in violation of the treaty. 

Following the common-law rule that an alien may acquire land but 
not hold it except by tolerance of the state, 10 the United States, in fed- 
six years or forfeit land) ; Indiana— 2 Burns' Sts. 1914, sees. 3943-44 (aliens 
owning over 320 acres must become naturalized in five years or property is for- 
feited). Both classes of legislation have the same practical effect on aliens 
ineligible to citizenship. Both shift the responsibility, in the final analysis, to the 
Federal Government. See also, Nebraska— Act of April 25, 1921, amending Neb. 
Rev. Sts. 1913, sees. 6273, 6275, 6276. 

* The following states have proposed constitutional amendments affecting alien 
ownership of land. Colorado— Senate bill no. 142, session 1021; Louisiana- 
Substitute ordinance no. 452 approved by constitutional convention of 1921 
(aliens ineligible prohibited from real property privileges) ; Nevada— Proposed 
repeal of art. 1 sec. 16 of Constitution which gives to foreigners, bona fide resi- 
dents of the state, equal privileges with citizens as regards property. New 
Mexico— Joint Resolution Nov. 9, 1921, proposing amendment to art. 2, sec. 22, 
of state constitution (alien ineligible prohibited from real property privileges). 

* Laws, 1921, ch. 50. 

'"The provision of this title shall apply to aliens being free white persons and 
to aliens of African nativity and African descent." Act of July 14, 1870 (16 Stat, 
at L. 254, 255), corrected by Act of Feb. 18, 1875 (18 Stat, at L. 316, 318). For 
the reasons for excluding Asiatics see In re Ah Yup (1878, C. C. D. Calif.) 5 
Sawyer, 155. 

1 See supra, note 6. 

• U. S. Const. Amendments art. 14, sec. 1. ". . . . no state shall deny to 

any person within its jurisdiction the equal protection of the laws." 

• Treaty with Japan, Feb. 21, 191 1 (37 Stat, at L. 1504). Art. 1 : "The citizens 
or subjects of each of the High Contracting Parties shall have liberty to enter, 
travel and reside in the territories of the other to carry on trade, wholesale and 
retail, to own or lease and occupy houses, manufactories, warehouses and shops, 
to employ agents of their choice, to lease land for residential and commercial 
purposes, and generally to do anything incident to or necessary for trade upon 
the same terms as native citizens or subjects, submitting themselves to the laws 
and regulations there established." 

"Borchard, Diplomatic Protection of Citizens Abroad (1916) 86-88; 4 Moore, 
International Law Digest (1906) 34-38; 2 Blackstone, Commentaries, +249, *25o; 
Coke, Littleton, 2 b. It is interesting, in view of the court's interpretation of the 
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eral territories, 11 and the respective states have always regulated alien 
ownership of real property within their borders and have lawfully 
prohibited all aliens from acquiring land. 12 A federal treaty is a 
limitation on this power, however, for, by the Constitution, it is the 
supreme law of the land, 13 on an equal footing with federal statutes, 14 
but overriding state statutes. 15 The question of construing the Treaty 
with Japan was squarely presented to the court. Two points arose: 
( 1 ) whether the privilege of acquiring agricultural lands was granted 
by the treaty; and (2) whether farming could be considered "neces- 
sary or incident" to trading in farm products so as to be covered by a 
clause of the treaty which entitled citizens of the contracting parties 



Treaty, to note the common-law distinction between a lease of a house and a 
lease of agricultural lands : "But as to a lease for years, there is a diversity 
between a lease for years of a house for the habitation of a merchant stranger 
being an alien, whose king is in league with ours, and a lease for years of lands, 
meadows, pastures, woods, and the like. For if he take a lease for years of 
lands, meadows, etc. upon office found, the king shall have it. But of a house 
for habitation he may take a lease for years as incident to commerce ; for with- 
out habitation he cannot merchandize or trade." Coke, op. cit. 2 b. See also 3 
Tiffany, Real Property (1920 ed.) sec. 597. 

11 See Alaska Comp. Laws, Charlton Code, 1913. sees. 101, 101a, 254; Hawaii 
Rev. Sts. 191 s, Organic Act, sec 73. Acts regulating ownership of land by aliens 
in territories of the United States— Act of March 3, 1887 (24 Stat, at L. 476), 
amended by Act of March 2, 1897 (29 Stat, at L. 618). 

"For compilation of state statutes see 4 Moore, op. cit. 33; Alien Land Laws 
and Alien Rights (1921) Doc. no. 89, 67th Cong. 1st Sess. 

" U. S. Const, art. 6. As to limitation of treaty-making power, see Notes 
(1919) 33 Harv. L. Rev. 281. 

" The Cherokee Tobacco (1870, U. S.) 11 Wall. 616, 621 ; Whitney v. Robertson 
(1888) 124 U. S. 190, 8 Sup. Ct. 456; cf. United States v. Lee Yen Tai (1902) 185 
U. S. 213, 22 Sup. Ct. 629; Ribas Y Hijo v. United States (1904) 194 U. S. 315, 
24 Sup. Ct. 727; cf. Ex parte Gin Kato (1920, W. D. Wash.) 270 Fed. 243. 
See 2 Butler, Treaty-Making Power of the United States (1902) sec. 378. 

15 Confiscation of alien debts by state statute: Ware v. Hylton (1796, U. S.) 
3 Dall. 199; Hopkirk v. Bell (1806, U. S.) 3 Cranch, 454. Regulating inheritance 
by aliens: Chirac v. Chirac (1817, U. S.) 2 Wheat. 259; Hauenstein v. Lynhatn 
(1879) 100 U. S. 483; Geofroy v. Riggs (1889) 133 U. S. 258, 10 Sup. Ct. 295; 
Schultze v. Schultse (1893) 144 111. 290, 33 N. E. 201; Bahuaud v. Bxze (1901, 
C. C. D. Neb.) 105 Fed, 485; Dockstader v. Kershaw (1903, Del.) 4 Pennw. 398, 
55 Atl. 341; Pierson v. Lawler (1917) 100 Neb. 783, 161 N. W. 419; Cohen v. 
Cohen (1917) 47 App. D. C. 129; Techt v. Hughes (1920) 229 N. Y. 222, 128 
N. E. 185. Ownership of land: Tanner v. Staeheli (1920, Wash.) 192 Pac. 991 
(state statute not in conflict with treaty with Switzerland). Right to admin- 
istration of alien's property: McEvoy v. IVyman (1906) 191 Mass. 276, 77 N. E. 
379; In Re Tartaglio's Estate (1895, Surro.) 12 Misc. 245, 33 N. Y. Supp. 1121; 
Hall v. Carpigianio (1911) 172 Ala. 287, 55 So. 248. Taxation: Moody v. Hagen 
(1917) 36 N. D. 471, 162 N. W. 704, (a larger inheritance tax on aliens non-resi- 
dent in the United States not in conflict with treaty with Norway). Cf. Ex parte 
Terui (1921, Calif.) 200 Pac. 954 (alien poll tax in conflict with treaty with 
Japan). 
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generally to do anything incident or necessary to trade upon the same 
footing as native citizens. 16 

Generally speaking, treaties are to be construed as a whole and in 
the light of past interpretations, and, if doubtful, to be construed liber- 
ally. 17 During the California land controversy 18 a series of notes-was 
exchanged between the United States and Japan, the Secretary of State 
maintaining that the privilege to acquire agricultural lands was not 
granted by the treaty. 19 Following this construction, which though 

" See supra note 9. 

" Hauenstein v. Lynham (1879) supra note 15; Sullivan v. Kid (1920) 254 
U. S. 433, 41 Sup. Ct. 158; cf. Geofroy v. Riggs, supra note 15. See 2 Butler, 
op. cit. 144-148. 

"In 1913 California passed a statute (supra note 1) permitting aliens ineligible 
to citizenship to lease land for three years only. It gave rise to diplomatic 
correspondence between Japan and the United States, but the statute has appar- 
ently never been tested in the courts. Prior to this, in 1906, the San Fransicso 
School Board passed a resolution barring Japanese school children from the 
public schools. A suit was started to enjoin the enforcement of the ordinance 
on the ground that the provisions of the Treaty included the privilege of attend- 
ing school. The case never reached a decision as the ordinance was withdrawn. 
For a discussion of this question see, Dilla, Anti-Alien Land Bill (1913) 12 Mich. 
L. Rev. 573, 581 ; Baldwin, Schooling Rights under our Treaty with Japan (1007) 
7 Col. L. Rev. 85 ; Currey, State v. Treaty Rights (1912) 45 Chic Leg. News, 340. 

" In reply to Viscount Chinda's note of June 4th, 1913, claiming that the treaty 
gave the privilege of leasing realty and that the California Statute was in viola- 
tion of the treaty, Mr. Bryan said in part, as regards agricultural lands: 

"This treaty was based upon a draft presented by the Imperial Government. 
In Article 1 of this draft there is found the following clause : 

"'3. They (the citizens or subjects of the contracting parties) shall be per- 
mitted to own or hire and occupy the houses, manufactories, warehouses, shops 
and premises which may be necessary for them, and to lease land ior residential, 
commercial, industrial, manufacturing and other lawful purposes.' 

"It will be observed that in this clause, which was intended to deal with the 
subject of real property, there is no reference to the ownership of land. The 
reason of this omission is understood to be that the Imperial Government desired 
to avoid treaty engagements concerning the ownership of land by foreigners and 
to regulate the matter wholly by domestic legislation. 

"In the treaty as signed the rights of the Citizens and subjects of the contract- 
ing parties with reference .to real property were specifically dealt with (Art. 1) 
in the stipulation that they should have liberty 'to own or lease and occupy 
houses, manufactories, warehouses and shops,' and 'to lease land for residential 
and commercial purposes.' It thus appears that the reciprocal right to lease 
land was confined to 'residential and commercial purposes' and that the phrases 
'industrial' and 'other lawful purposes' which would have included the leasing 
of agricultural lands, were omitted" (italics ours). 

He later pointed out that Japan reserved the right to maintain, as regards 
land ownership, a condition of reciprocity towards the several states. He based 
this on the following note from Baron Uchida to Mr. Knox, of February 21, 
191 1 : 

"In return for the rights of land ownership which are granted Japanese by the 

laws of the various states of the United States the Imperial Government 

will by liberal interpretation of the law be prepared to grant land ownership to 
American citizens from all states, reserving for the future, however, the rights of 
maintaining the condition of reciprocity with respect to the separate states. 

Finally, in speaking of the' California Statute, Mr. Bryan said: 

"From what has been pointed out it appears to result, first, that the California 
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not binding, was at least strongly persuasive, the court answered the 
first question in the negative. In considering the second point the 
court said: 

"In the most liberal construction of this language that may be 
indulged in, it cannot fairly be said that truck-farming is incident to 
trading ... in the products of a farm any more than conducting a 
sheep ranch or growing mulberry trees is incidental to the dry-goods 
trade." 

This appears to be sound in view of the cases involving the inci- 
dental powers of a corporation. 20 One other circumstance should be 
noted. The absence of a favored-nation clause, applicable to land 
ownership, in the Treaty, precludes the enjoyment of any other privi- 
leges than those expressly granted. 21 

statute, in extending to aliens not eligible to citizenship of the United States the 
right to lease land for a term not exceeding three years, may be held to go beyond 
the measure of privilege established in the treaty which does not grant the right 
to lease agricultural lands at all . . . ." (italics ours). See letter of Mr. Bryan to 
Viscount Chinda July 16, 1912. "Annex No. 7," pp. 17, 18. Controversy— United 
States and Japan-California Question, Congressional Library J V 6888 C 2 J 4. 

" A railroad may lease a hotel at its terminus. Jacksonville, M. P. Ry. & Nov. 
Co. v. Hooper (1896) 160 U. S. 514, 16 Sup. Ct 379. But the business of run- 
ning a stage line is not incident to that of a railroad. Cf. Hood v. N. Y., N. H. 
Ry. (1852) 22 Conn. 1, 16, 502. Cf. Dodge v. Ford Motor Co. (1919) 204 Mich. 
459. 498, 170 N. W. 668, 681 (power to smelt ore for its business included in cor- 
porate powers of automobile manufacturing) ; Hollis Cotton Oil, Light & Ice 
Co. v. Marrs & Lake (1918, Tex. Civ. App.) 207 S. W. 367, 371 (corporation 
had power to buy cattle to be fed on hulls at time when there was no market 
for hulls). But a corporation manufacturing certain commodities may not enter 
into a building contract because the commodities will be used in building. Wire 
Co. v. City of Baltimore (1896, C. C. A. 4th) 74 Fed. 363. The manufacture of 
all kinds of electrical appliances is not an incidental power to manufacturing, 
storing, and distributing electricity for light, heat, and power. Burke v. Mead 
(1902) 159 Ind. 252, 64 N. E. 880. A farming corporation may not advance 
money to a railroad because by the building of the road their land will increase 
in value. Richardson v. Bermuda Land and Live Stock Co. (1919, Tex. Civ. 
App.) 210 S. W. 746. From these examples it appears that the implied power is 
allowed only when of a secondary nature to the principal power of the corpora- 
tion, and dependent upon it 

K The favored-nation clause in a treaty gives to the respective citizens of the 
contracting parties in the territory of the other, as regards the subject matter 
covered by the treaty, all the gratuitous privileges extended to the most favored 
nation by the contracting parties. See, Washburn, American Interpretation of 
the Most Favored Nation Doctrine (1913) 1 Va. L. Rev. 257; Herod, Most 
Favored Nation Treatment (1001). For example, the favored-nation clause in 
the Treaty with Italy embraced a subsequent provision in the Treaty with 
Argentine. Matter of Scutella (1911) 145 App. Div. 156, 129 N. Y. Supp. 20. 
Also compare the instant case with In re Ah Chong (1880, C. C. D. Calif.) 2 Fed. 
733. (Chinese under favored-nation clause entitled to same fishing privileges as 
other aliens.) Cf. also, Herrick v. Harmes (1921, Calif. App.) 196 Pac. 807; 
Vietti v. George K. Mackie Fuel Co. (1921, Kan.) 197 Pac. 881. 
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Does the Fourteenth Amendment forbid such legislation? 22 For 
citizens it created no new privileges of substance. 23 In certain cases it 
placed aliens on an equal footing with citizens, 24 but under the police 
power the states may discriminate against aliens when adequate justifi- 
cation is shown. 25 So states may forbid them from acquiring land. 26 
Is then the instant classification of aliens into those who have in good 
faith declared their intention to become citizens and those who have 
not, justifiable? 27 The declaration raises the presumption that the 
declarant will become a citizen. It follows that it is a reasonable exer- 
cise of the police power if its use but maintains the historic control of 
land, 28 keeping it in the hands of citizens or those who have declared 
their intention to become citizens. In the instant case the law applies 
equally to all who have not made the required declaration. Statutes 
applying only to those ineligible to citizenship, a greater discrimination, 
will in all probability be supported on the same ground, especially as 

"For a view that it is unconstitutional, see Collins, California Alien Land Laws 
(1913) 23 Yale Law Journal, 330. 

" Slaughter House Cases (1873, U. S.) 16 Wall. 36. Civil Rights Cases (1883) 
109 U. S. 3, 3 Sup. Ct. 18. 

"An alien cannot be taxed more than a citizen. Ex parte Kotta (1021, Calif.) 
200 Pac. 957 (poll tax). Nor can he be deprived of the privilege of working. 
Traux v. Raich (1915) 239 U. S. 33, 36 Sup. Ct. 7; People v. Warren (1895, 
Super. Ct.) 13 Misc. 615, 34 N. Y. Supp. 942; Ex parte Case (1911) 20 Idaho, 128 
1 16 Pac. 1037; cf. Ex parte Kuback (1890) 85 Calif. 274, 24 Pac. 737; In re 
Tiburcio Parrott (1880, C. C. D. Calif.) 1 Fed. 481. Nor of being a barber. 
Templar v. Board of Examinations (1902) 131 Mich. 254, 90 N. W. 1058. Nor 
of obtaining a pedlar's license. State v. Montgomery (1900) 94 Me. 192, 47 Atl. 

165. 

" A state may preserve its labor for its own citizens and forbid the employment 
of aliens on state contracts. Heim v. McCall (191S) 239 U. S. 175, 36 Sup. Ct. 78. 
For an able criticism of this case see Powell, Right to Work for the State (1916) 
16 Col. L. Rev. 99. It has been held justifiable to restrict licenses to sell liquor 
to citizens of the United States. Trageser v. Gray (1890) 73 Md. 250, 20 Atl. 90S. 
A pilot must be a qualified voter. State v. Ames (1907) 47 Wash. 328, 92 Pac. 
137. Reserving a pedlar's license to citizens has been supported. Commonwealth 
v. Hana (1007) 195 Mass. 262, 81 N. E. 149. Cf. State v. Montgomery, supra, 
note 24. A state may preserve its game for its own citizens even against resident 
aliens. Patsone v. Commonwealth of Pennsylvania ( 1914) 232 U. S. 138, 34 Sup. 
Ct. 281. 

* See supra note 12. 

" That this type of legislation is reasonable was admitted by Viscount Chinda, 
as shown by the following extract from the Aide-Memoire in support of his note 
of June 4, 1913 : 

"In a number of states, the right of aliens to hold real estate has been made to 
depend upon actual filing of declarations of intention to become citizens. That 
requirement, as a condition precedent to the exercise of the right in question, 
cannot be said to be unreasonable or illogical. A relation is thereby established 
between said rights and eventual citizenship, because the continued existence of 
the right depends upon actual completion of the process of naturalization." Aide 
Memoire, Japanese Embassy July 3, 1913. Controversy- United States and Japan- 
California Question, op. cit. Annex no. 6, at p. 14. 

28 See supra note 10. 
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the class is created by the Federal Government. The practical effect of 
both classes of statutes is to bar the ineligible alien, for one who cannot 
become a citizen is unable to make a bona fide declaration of intention 
to become one. 

It is unfortunate that only a few nations are affected by this legisla- 
tion. The increasing number of these laws, and the feeling which they 
represent, make it doubtful whether the Federal Government would 
conclude a treaty contrary to them. The remedy lies in a clearer 
diplomatic understanding between the parties interested. 29 

PROPERTY IN INTOXICANTS 

Judging by contemporary periodicals, liquor could not be a more 
fruitful source of discord if the apples of Paris themselves had been 
pressed into service to make our supply. The question of "property 
rights" in liquor, as it arises under the prohibition statutes, state and 
national, is well settled however, in one aspect, and strangely enough, 
in favor of the unlawful holder. Such a holder may take what dry 
comfort he can from the fact that if someone steals the liquor from him, 
that taker is a thief, and will be punished as such. 1 

At first glance, this conclusion does not seem at all startling. It is 
accepted that the wrongful taker of property should be punished for 
larceny. But here, plainly enough, is our question. Is liquor property ? 

There are three types of cases in which this question arises. One is 
where the state, which has confiscated the liquor, is one party and the 
holder of the liquor is the other. A second is where the holder himself 
sues some third person in a civil action of contract or tort, involving 
the liquor. The third case is where the state is again a party, but in a 
criminal action against some third person who has taken the liquor from 
the holder. In the first class of cases, long before the Volstead Act's 2 
last word on the subject, courts had held that it is well within the police 
power to deprive the owner of rights of property in things deemed 
noxious to public health and morals by state seizure and confiscation. 8 

" For a presentation of the economic problem in California, see the report of 
the California State Board of Control, California and the Oriental (1920). 

1 Arner v. State (1921, Okla.) 197 Pac. 710. 

'Act of Oct. 28, 1919 (41 Stat, at L. 305). 

'See Mugler v. United States (1887) 123 U. S. 623, 665, 8 Sup. Ct. 273, 299 
(liquor) ; Mullen v. Mosely (1907) 13 Iowa, 457, 90 Pac. 986, 12 L. R. A. (n. s.) 
394, note (gambling implements)." .... the right to hold intoxicating liquors 
for personal use is not one of those fundamental privileges of a citizen of the 
United States." Crane v. Campbell (1917) 245 U. S. 304, 308, 38 Sup. Ct. 98, 99. 

Courts and legislatures have said harsh things about liquor, — anything from 
the usual "No property rights of any kind whatsoever shall exist in said pro- 
hibited liquors" (Okla. Rev. Laws, 1910, sec. 3620), to "Along with outlaws 
and alien enemies, they have been debarred of all judicial standing from most 
ancient times." Robertson v. Porter (1907) I Ga. App. 223, 231, 57 S. E. 993, 996. 



